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APPEAL

This is an appeal brought by MacMillan Bloedel Ltd. (“MB”) of a review decision
made by Ken Collingwood (“Panel Chair”), Via Ciapponi and Chuck Rowan dated
April 29, 1996 which upheld the determination of Donald R. Sluggett (“Senior
Official”) dated February 13, 1996 that MB had contravened section 96(1) of the
Forest Practices Code of British Columbia Act (the “Code”) by unauthorized
harvesting of timber. The Review Panel varied the penalty of $86,179.05 initially
assessed against the Appellant under section 119 of the Code to $83,343.15.
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The appeal was brought before the Forest Appeals Commission (the “Commission”)
pursuant to section 131 of the Code.

On December 6, 1996, the Commission received a request from the Respondent,
Ministry of Forests (“MOF”) to hear this matter in two stages. The first stage would
deal with the question of law as to whether the defence of due diligence is
applicable in relation to the issue of whether an individual or company will be liable
for a penalty determination made pursuant to sections 117 and 119 of Part 3,
Division 6 of the Code for a contravention of section 96(1). MB has submitted that,
if the defence of due diligence is available, and if it is found to have taken all
reasonable care, then a contravention of section 96(1) of the Code would not have
occurred and the company should not be liable for a penalty determination.

The second stage of the hearing would consider the evidence on due diligence if it
were found to be a defence, and if necessary, the issue of the quantum of penalty
and any outstanding issues arising from the appeal. All parties agreed with this
approach and the Commission indicated it was prepared to proceed in this way on
December 9, 1996.

It should be noted that MB and all parties are in agreement that unauthorized
cutting of timber did occur on or about July 18 to July 24, 1995 in the leave strip
between Blocks 90 and 139 in Tree Farm Licence (“TFL”) 39, Cutting Permit 41,
Phillips Arm. TFL 39 is held by MB and the unauthorized timber harvesting was the
result of falling activities undertaken by its contractor, Ted Leroy Trucking Limited.

Neither the Senior Official nor the Review Panel considered due diligence to be a
defence to a contravention of section 96, or the imposition of a penalty under
sections 117 and 119 of the Code.

On December 11, 1996, the Commission received a request from the Sierra Club of
British Columbia for intervenor status. After receiving written submissions, from
the parties, the Commission granted intervenor status for the limited purpose of
addressing the legal question of the defence of due diligence as it pertains to
administrative penalties under the Code.

ISSUE TO BE DETERMINED

Is the defence of “due diligence” available to an individual or company to excuse it
from liability for a penalty determination under section 117 or section 119 of Part 3,
Division 6 of the Code for a contravention of section 96(1) of the Code?

All parties acknowledge that the Commission is being asked to make new law in this
regard. Counsel for MB acknowledged that he was not aware of any caselaw in
Canada where the defence of due diligence has been held to be applicable to the
imposition of an administrative penalty, unless the defence was specifically set out
in a statute.
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It should be noted that the Appellant did not rely on the Canadian Charter of Rights
and Freedoms and sought no remedy from the Commission in respect of the
Charter.

THE LEGISLATIVE FRAMEWORK

In answer to the question of whether a due diligence defence is applicable to the
imposition of an administrative penalty, one must start with an examination of the
provisions of the Code. The Code was passed in July 1994 and its purpose is to
provide a comprehensive statutory framework for forest practices in British
Columbia.

The Code primarily regulates private interests operating on Crown land. The stated
goal for managing forests, as found in the Preamble to the Code, is sustainable use
for future generations.

The Code is divided into 12 Parts. Parts 5 and 6 are of particular relevance to this
appeal. Part 5, Division 4, deals with “Unauthorized Timber Harvesting and
Trespass”. Specifically, section 96 under Part 5 of the Code prohibits the cutting of
Crown timber without authorization. The relevant portion of that section is
reproduced below:

96.(1) A person must not cut, remove, damage or destroy Crown timber unless
authorized to do so
(a) under an agreement under the Forest Act or under a provision of the
Forest Act,

(2) If a person cuts, removes, damages or destroys Crown timber contrary to
subsection (1), at the direction of, or on behalf of, another person, that other
person also contravenes subsection (1).

Part 6 is entitled “Compliance and Enforcement”. For the purposes of this appeal, it
is important to understand the two different routes that may be followed under this
Part for compliance and enforcement of the Code. Division 3 deals with
“Administrative Remedies”, while a separate Division 5 deals with “Offences and
Court Orders”. It is acknowledged that a contravention of a provision of the Code,
including section 96, may lead to a prosecution under Division 5, section 143(1), as
well as to an administrative action authorized under Division 3, sections 117-124.
The structure of the Code establishes that these are two very different processes.

a) Division 3 - Administrative Remedies

In the case of administrative remedies, a senior official can levy a penalty (section
117); issue a remediation order (section 118); issue a penalty for unauthorized
timber harvesting (section 119) or issue a stopwork order (section 123). In this
case, because a contravention of section 96 occurred, the penalty determination
was issued pursuant to section 119 of the Code. Section 117 also applies in relation
to the quantum of penalty and as well provides for vicarious liability. Section 117
and 119 are reproduced below. It is with respect to these two sections that the
Appellant is asking for the defence of due diligence to apply.
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117. Penalties

117.(1) If a senior official determines that a person has contravened this Act, the
regulations, the standards or an operational plan, the senior official may levy
a penalty against the person up to the amount and in the manner prescribed.

(2) If a person's employee, agent or contractor, as that term is defined in
section 158.1 of the Forest Act, contravenes this Act, the regulations or the
standards in the course of carrying out the employment, agency or contract,
the person also commits the contravention.

(3) If a corporation contravenes this Act, the regulations or the standards, a
director or officer of it who authorized, permitted or acquiesced in the
contravention also commits the contravention.

(4) Before the senior official levies a penalty under subsection (1) or section

119, he or she

(a) must consider any policy established by the minister under section 122,
and

(b) subject to any policy established by the minister under section 122, may
consider the following:
(i) previous contraventions of a similar nature by the person;
(ii) the gravity and magnitude of the contravention;
(iii) whether the violation was repeated or continuous;
(iv) whether the contravention was deliberate;
(v) any economic benefit derived by the person from the contravention;
(vi) the person's cooperativeness and efforts to correct the contravention;
(vii) any other considerations that the Lieutenant Governor in Council may

prescribe.

(5) The senior official who levies a penalty against a person under this section,
section 118 (4) or (5) or 119 must give a notice of determination to the
person setting out all of the following:

(a) the nature of the contravention;

(b) the amount of the penalty;

(c) the date by which the penalty must be paid;

(d) the person's right to a review and appeal including the title and address
of the review official to whom a request for a review may be made.

(6) For the purposes of subsection (1) the Lieutenant Governor in Council may
prescribe penalties that vary according to
(a) the area of land,
(b) the volume of timber,
(c) the number of trees, or
(d) the number of livestock affected by the contravention.

119. Penalties for unauthorized timber harvesting

119.(1) If a senior official determines that a person has cut, damaged, removed or
destroyed Crown timber in contravention of section 96, he or she may levy a
penalty against the person up to an amount equal to
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(a) the senior official's determination of the stumpage and bonus bid that
would have been payable had the volume of timber been sold under
section 16 of the Forest Act, and

(b) 2 times the senior official's determination of the market value of logs and
special forest products that were, or could have been, produced from the
timber.

(2) A penalty may not be levied under both section 117 and subsection (1).

(3) In addition to a penalty under section 117 or subsection (1), a senior official
who determines that a person has cut, damaged, removed or destroyed
Crown timber in contravention of section 96, may levy a penalty against the
person up to an amount equal to his or her determination of
(a) the cost that will be incurred by the government in re-establishing a free

growing stand on the area, and

(b) the costs that were incurred by government in applying silviculture
treatments to the area that were rendered ineffective because of the
contravention.

As stated above, in this case a determination was made under section 119 that
section 96 had been contravened and a penalty was assessed.

The Administrative Remedies Regulation, B.C. Reg. 166/95 sets out the maximum
penalties that may be assessed under section 117 in respect of contraventions of
the Code. The maximum penalty for a contravention of section 96(1) is the greater
of $200 per m® of timber affected and $100 000 per ha of timber affected.

Section 119(3) provides for an alternative method of calculating the penalty and
allows for an additional penalty for specified costs associated with silviculture
incurred by government. Officials are guided in determining the quantum of
penalty by a number of considerations set out in section 117(4) above.

By policy, and in accordance with the principles of natural justice, an individual or
company is given an opportunity to present evidence prior to the senior official
making a determination. Once a determination is made under section 117 or
section 119, the person who is the subject of a determination may request a review
to the review official named in the notice of determination (section 127). Again, the
person requesting the review is given the opportunity to make representations
before the review official (section 129 (4)). Finally, a person is given the right to
appeal a review decision to the Commission pursuant to section 131. Section 130
provides that a determination may only be appealed to the Commission if it has first
been reviewed by a review official or panel.

From there, an appeal lies to the B.C. Supreme Court on a question of law or
jurisdiction.

b) Division 5 - Offences and Court Orders

The other route is laid out in Division 5 entitled “Offences and Court Orders”.
Section 143 sets out the maximum fines for the contravention of a number of
sections of the Code. Specifically, section 143(1) provides that:
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“a person who contravenes section 96(1) ... commits an offence and is liable on
conviction to a fine not exceeding $1 000 000 or to imprisonment for not more
than 3 years or to both”.

Offences under this part are prosecuted in the criminal courts and carry punitive
sanctions, including possible imprisonment.

Section 157 deals with vicarious liability and also clearly states that there is a
defence of due diligence to a prosecution for an offence. The section reads as
follows:

157. Employer liability

157. (1) In a prosecution for an offence under this Act or the regulations it is
sufficient proof of the offence to establish that it was committed by the
defendant's employee, agent or contractor, as that term is defined in
section 158.1 of the Forest Act.

(2) It is a defence to a prosecution under subsection (1) if the defendant
established that they exercised due diligence to prevent the commission of
the offence.

(3) This section applies even if the employee, agent or contractor has not been
identified or prosecuted for the offence.

It should be noted that vicarious liability is established both in the administrative
remedy division (section 117(2)) and the offence division (section 157(1)).
However, while a statutory defence of due diligence is found in section 157(2) for
offences, a similar statutory defence of due diligence is not expressly provided for
administrative remedies.

DISCUSSION

The Respondent, Third Party and Intervenor all argued that the Code should guide
the decision of the Commission in this case. They pointed to key differences
between the administrative remedies and the offences created by the Code and
argued that the maxim expressio unius est exclusio alterius applies in that, had the
Legislature intended due diligence to be a defence under the administrative remedy
sections, it would have specifically provided such a defence, as it did in section
157(2) for offences.

The Appellant, while recognizing that the statute does not expressly set out a
defence of due diligence for administrative penalties, urged the Commission to read
the defence into the administrative penalty regime created by the Code. In support
of this argument, MB relies on the Supreme Court of Canada decision in R. v. Sault
Ste. Marie (City) (1978), 85 D.L.R. ( 3d) 161, which recognized, for the first time, a
category of strict liability offences which would allow an accused to avoid liability by
proving that he took all reasonable care.

In Sault Ste. Marie, the issue before the Court was whether the City of Sault Ste.
Marie was guilty under section 35(1) of the Ontario Water Resources Act for
discharging, causing a discharge, or permitting a discharge of materials into the
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creek that might impair water quality. Under that Act, any person guilty of such an
offence was liable on summary conviction for a first offence to a fine of not more
than $5000, and on each subsequent conviction to a fine of not more that $10,000,
and/or to imprisonment of a term of not more than one year. Mr. Justice Dickson
(as he then was), described the three categories of offences in Canadian law:

I conclude, for the reasons which | have sought to express, that there are
compelling grounds for the recognition of three categories of offences rather
than the traditional two:

1. Offences in which mens rea, consisting of some positive state of mind such as
intent, knowledge, or recklessness, must be proved by the prosecution either
as an inference from the nature of the act committed, or by additional
evidence.

2. Offences in which there is no necessity for the prosecution to prove the
existence of mens rea; the doing of the prohibited act prima facie imports the
offence, leaving it open to the accused to avoid liability by proving that he
took all reasonable care. This involves consideration of what a reasonable
man would have done in the circumstances. The defence will be available if
the accused reasonably believed in a mistaken set of facts which, if true,
would render the act or omission innocent, or if he took all reasonable steps
to avoid the particular event. These offences may properly be called offences
of strict liability, Mr. Justice Estey so referred to them in Hickey’s case.

3. Offences of absolute liability where it is not open to the accused to exculpate
himself by showing that he was free of fault.(pp. 181-182)

The Appellant argued that the Court in Sault Ste. Marie recognized the existence of
the strict liability offence in the context of regulatory offences and the defence of
due diligence in the absence of any express statutory provision creating the
defence. The offence provisions which the Court found to be strict liability in that
case were described as follows:

Although enforced as penal laws through the utilization of the machinery of the
criminal law, the offences are in substance of a civil nature and might well be
regarded as a branch of administrative law to which traditional principles of
criminal law have but limited application (p.165).

MB argued that the Code’s administrative penalty regime is “strikingly similar” to
the regulatory offences which the Court in that case characterized as strict liability
offences having the defence of due diligence. It argued that both pieces of
legislation are regulatory, are civil in nature rather than criminal, and fall within the
ambit of administrative rather than criminal law. MB argues that whereas the Code
uses the words “administrative penalties”, rather than “offences”, and
“determination” rather than “conviction”, and whereas MOF characterizes those
provisions as “remedial and compensatory”; rather than “penal”, the only real
differences between the sections dealt with in Sault Ste. Marie and in this case are
in the words used, not their nature or effect.

The other parties and the Intervenor argue that the Sault Ste. Marie case is, in fact,
dissimilar to the Code’s administrative penalty regime as it dealt with offence
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provisions and not administrative penalties: further, the possibility of imprisonment
existed in the section at issue in Sault Ste. Marie. In addition, the other cases cited
by the Appellant, also dealt with offences where the possibility of imprisonment
existed, and not with administrative remedies, where imprisonment is not a
possibility.

The Commission finds that there are key differences between the criminal or quasi-
criminal types of regulatory “offences” considered in Sault Ste. Marie and the
administrative penalty regime set out in the Code. Regulatory offences are dealt
with in the criminal courts, can lead to convictions, have the possibility of
imprisonment and have the purpose of punishing wrongdoers. Further, they involve
investigations, crown counsel, criminal rules of evidence, and imposition of a
sentence that could include a fine or imprisonment. On the other hand,
administrative penalties are dealt with in a much different fashion under the Code.
They are made by senior officials and follow different procedures, including an
opportunity to be heard, review by an official and further appeal to this
Commission. The rules of evidence are different and the maximum penalties are
considerably lower than potential fines in the offences division of the Code. An
administrative determination made under the Code by a senior official is not an
offence under the Offence Act.

The Commission finds that the Legislature clearly intended to have two avenues
available for possible contraventions of the Code. The first is the traditional regime
of prosecutions for offences while the second avenue is the imposition of
administrative penalties. The statute very clearly differentiates these two schemes
as discussed above, providing for very different processes in pursuing the two
different remedies. While administrative penalty schemes are relatively new in
Canada, they are gaining in popularity as the costs and limitations of pursuing
quasi-criminal prosecutions in the courts are increasingly recognized.

The Appellant brought to the attention of the Commission a provision of the
Aeronautics Act that provides for a statutory defence of due diligence to
administrative remedies under that Act. MB brought this forward as an indication
that this defence is not unknown in the field of administrative remedies. The other
parties argue that while not disagreeing that due diligence can be a defence where
the statute makes it clear, that one should contrast this to the provisions of the
Code where the legislature has made it clear that due diligence is a defence to a
prosecution but has not made it a defence in the administrative section of the Code.

The Commission finds that the reference to the Aeronautics Act does not help the
Appellant as, by the same token, had the Legislature wanted due diligence to be a
defence under the administrative remedies section of the Code, it could have put it
there, as it did in section 157.

Arguing that there are other indications that the administrative remedies provisions
are not in the nature of strict liability offences, MOF referred the Commission to the
case of R. v. Geraghty (1990) 55 C.C.C. (3d) 460. This case dealt with the question
of whether the offence created by s. 76 of the Motor Vehicle Act, as it existed in
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1987, was one of strict or absolute liability. In doing so it looked at the doctrine of
vicarious liability. The B.C. Court of Appeal found at page 467:

The obvious intent of the legislature, in enacting s. 76 of the Motor Vehicle Act,
was to make the owner of a motor vehicle vicariously liable for any Motor Vehicle
Act offence committed by the person to whom possession of the vehicle was
entrusted. The doctrine of vicarious liability had its origins in the common law.
No notion of fault exists in the common law doctrine of vicarious liability. Put
another way, the state of mind of the person to whom the common law
vicariously attaches liability for the act of another, is irrelevant. The basis upon
which the common law affixes liability in one, for the act of another, rests on the
nature of the relationship between them. Thus any statute which seeks to
import the common law concept of vicarious liability into public welfare or
regulatory offence, and which does not specifically make the state of mind of the
person to whom such liability attaches relevant, can properly be construed as an
absolute liability offence, notwithstanding the presumption to the contrary that
generally speaking applies to such offences .... It is impossible to construe the
section as permitting, or anticipating, the defence of reasonable care or due
diligence. [emphasis added]

While Geraghty only deals with offences and not administrative penalties, it does
stand for the proposition that unless the state of mind of the person to whom
liability will attach is specifically addressed in the statute, vicarious liability will be
absolute. While vicarious liability provisions are found both in Division 3 and
Division 5 of the Code, a due diligence defence is only specifically made available
for a prosecution of an offence under Division 5. It seems clear that the Legislature
intended to impose liability for administrative penalties on a person for the actions
of that person’s employee, agent or contractor without the application of a due
diligence defence.

MB argued that, in spite of the vicarious liability sections and the differences
between Division 3 and 5, the rationale used by the Court in Sault Ste. Marie for
classifying offences as strict liability rather than absolute liability equally applies to
the administrative penalties provisions. The Court in Sault Ste. Marie cites its
justification for a strict liability standard for regulatory offences as follows:

Arguments of greater force are advanced against absolute liability. The most
telling is that it violates fundamental principles of penal liability. It also rests
upon assumptions which have not been and cannot be, empirically established.
There is no evidence that a higher standard of care results from absolute
liability. If a person is already taking every reasonable precautionary measure,
is he likely to take additional measures, knowing that however much care he
takes, it will not serve as a defence in the event of a breach? If he has
exercised care and skill, will conviction have a deterrent effect upon him or
others? Will the injustice of conviction lead to cynicism and disrespect for the
law, on his part and on the part of others? These are among the questions
asked. The arguments that no stigma attaches does not withstand analysis, for
the accused will have suffered loss of time, legal costs, exposure to the
processes of the criminal law at trial and, however one may downplay it, the
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opprobrium of conviction. It is not sufficient to say that the public interest is
engaged and, therefore, liability may be imposed without fault. ( p.171)

MB noted that the creation of the strict liability offence category by the Supreme
Court of Canada reflected a recognition by the Court that public welfare offences lie
in a field of conflicting values: the protection of public health and safety and the
revulsion against punishing the morally innocent. It argued that the rationale of the
Court is applicable in this case because (1) the fines imposed are penal in nature
and (2) there is a significant stigma attached to the imposition of these penalties.
The Appellant also argued that, as noted by the Court in Sault Ste. Marie,
classifying the administrative penalties as absolute liability will not lead to better
compliance in the field. Thus the purpose of the enforcement provisions of the
Code will not be met.

Regarding the nature of the penalties, MB asserts that they are fundamentally penal
in nature and impose true penal consequences. The Appellant referred to R. v.
Wigglesworth, [1987] 2 S.C.R. 541, where the issue was whether a conviction for a
“mayjor service offence” under the Royal Canadian Mounted Police Act precluded
subsequent proceedings under the Criminal Code for the same misconduct on the
ground that such proceedings would violate the accused’s right, under section 11(h)
of the Charter, not to be tried twice for the same offence. The Supreme Court of
Canada addressed when section 11 would apply:

This is not to say that if a person charged with a private, domestic or disciplinary
matter which is primarily intended to maintain discipline, integrity or to regulate
conduct within a limited sphere of activity, he or she can never possess the
rights guaranteed under s. 11. Some of these matters may fall within section 11
not because they are the classic kinds of matters intended to fall within the
section, but because they involve the imposition of true penal consequences. In
my opinion, a true penal consequence which would attract the application of
section 11 is imprisonment or a fine which by its magnitude would appear to be
imposed for the purpose of redressing the wrong done to society at large rather
than to the maintenance of internal discipline within the limited sphere of
activity.

The Appellant argued that the administrative penalty regime under the Code is
more than compensatory in nature and is penal in nature. It argued that the
penalties that can be imposed under section 119 and section 117 can be quite large
and that this is evidence of “penal consequences.” For instance, the penalty for
unauthorized timber harvesting goes beyond compensation to punishment as
section 119 allows for the charging of stumpage as well as the imposition of a
penalty under subsection 119(1)(b) and section 119(3). Further, the penalties are
not imposed to maintain internal discipline in the forests, it is to redress a wrong.
To avoid punishing the morally innocent, the Appellant argues that the Commission
should read in a defence of due diligence even if it is not expressly provided by the
Legislature.

In response to this argument, the Forest Practices Board argued that section 119
penalties are proportionate to the severity of the potential damage that the
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contravention could cause to public forests, streams and other values protected
under the Code. Further, they are primarily designed to compensate the Crown for
damage done to its resources.

On this issue, MOF referred the Commission to the case of Vermeulen v British
Columbia (1995), 5 B.C.L.R. (3d) 300 (B.C.S.C.). In that case, Mr. Vermeulen had
been charged with cutting and removing Crown timber contrary to section 138 of
the Forest Act (predecessor of section 96 of the Code). He had also been levied a
penalty pursuant to section 139(1) of that Act (predecessor of section 119 of the
Code). Mr. Vermeulen, on an application for judicial review, argued that a
contravention of section 138(1) is a condition precedent to any authority of the
District Manager to act under section 139. The B.C. Supreme Court concluded that
a conviction for the offence of contravening under section 138(1) of the Act is not a
condition precedent to the exercise of authority by the district manager under
section 139(1)(a). The Court noted that:

Moreover, s. 139 is contained in a division of the Act entitled “Trespass-Recovery
of Money”. Thus, it is concerned primarily with compensation, not with criminal
conduct. Persons who inadvertently cut Crown timber can be made to
compensate the Crown even though they may not possess the mens rea
necessary to found a conviction under s. 159. The construction contended for by
the petitioners would defeat the compensatory scheme in such circumstances. |
do not think that is what the legislature intended. (p. 304)

The Court also held that “the finding that there has been a contravention of section
138 as a condition precedent to the exercise of the power conferred by section 139
is not a finding that there has been an offence committed. Moreover, the existence
of criminal proceedings is not a bar to an administrative penalty based on
essentially the same facts.” (p. 305)

The Commission finds this distinction between the compensatory function of section
139 of the Forest Act (predecessor to section 119 of the Code) and the criminal
conduct required for an offence under section 159 of the Forest Act to be relevant to
this case. The Court in Vermeulen had no problem finding that persons who
inadvertently cut Crown Timber can be made to compensate the Crown even
though they may not possess the mens rea necessary to found a conviction under s.
159. The Commission does not agree with the submission of MB that the
administrative penalty regime created by the Code is fundamentally penal in nature
and not primarily concerned with compensation. In this regard, the Commission
concurs with the Forest Practices Board’s submission that the main purpose of
section 119 is not to punish wrongdoers, but to ensure that those who are given the
privilege of carrying on business on crown land manage the forests that belong to
the people of British Columbia and compensate the Crown for loss or damage
suffered.

The predecessor sections of both sections 96 and 119 of the Code were considered
by the Forest Appeal Board in Re MacMillan Bloedel Limited v. District Forest
Manager (unreported, June 7, 1996). The Forest Appeal Board concluded that a
due diligence defence was not available for contraventions of sections 138 and 139
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of the Forest Act (the predecessors of sections 96 and 119 of the Code). The
appellant in that case made many of the same arguments that were raised before
the Commission on this appeal. The Forest Appeal Board found that “in enacting
section 139 the Legislature intended to protect the public interest by providing an
expeditious discretionary administrative process for ensuring compensation to the
Crown for timber cut without authority.” Further, the Forest Appeal Board held
that:

In my view, Section 139 is part of the large detailed regime contained in the
Forest Act for protecting and regulating the public interest in Crown timber. The
section provides the specific mechanism to enable MOF as the representative of
the Crown to collect compensation for timber cut or damaged without authority.
The fact that a particular subsection of Section 139 authorizes a form of
compensation to the Crown described in that subsection as a penalty or the fact
that the penalty provision may also be intended to encourage compliance with
the Act does not detract from what in my view is the overall primary purpose.
Whether the person who cut, removed or damaged the timber did so without
negligence is in my view irrelevant to that primary purpose.

The Commission concurs.

The Commission agrees with the Forest Practices Board and MOF that the
magnitude of the penalty is relative to the nature of the contravention and the mere
fact that penalties can be large is not conclusive in determining whether they are
“penal”. Rather, the penalties must be looked at in the context of the fact that
crown timber is a valuable resource. The Commission finds that the penalties are
linked to the remedial purpose of the legislation even though they may provide for
some element of deterrence.

MB has also argued that the Crown is not denied redress for compensation if due
diligence is found to be a defence to an administrative penalty. It argues that the
Crown can pursue a remedy under section 115 of the Code and that it does not
need a penalty determination under section 117 to do so. However, section 115,
found in Part 6, Division 2 - “Forfeiture” only deals with a situation where an official
may seize and then sell crown timber that “the official has reasonable grounds to
believe was cut or removed in contravention of section 96” (section 115 (1)(c)).

The Commission agrees with MOF’s submission that this is a limited remedy in that
it only applies in a situation where the timber is still available to be seized. Further,
if due diligence was found to be a defence and was successful, then section 115
might not even apply as a “contravention” of section 96 may not have taken place.
The potential for redress in certain circumstances is not a persuasive rationale for
the application of a due diligence defence in relation to section 117 and section 119
of the Code. The Commission concurs with the Forest Appeal Board in Re MacMillan
Bloedel Limited, where it found that:

If the defence of due diligence is to be available to the Appellant to relieve the
Appellant from liability for cutting the trees, assuming of course that the
Appellant has met the required burden of proof required in a due diligence
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defence, then the public through the Crown will have suffered a loss without
compensation. | cannot believe that the Legislature intended that to happen.”

(p. 19)

This decision by the Forest Appeal Board is currently under appeal.

MB also argued that, as was the case in Sault Ste. Marie, there is considerable
stigma attached to the imposition of an administrative penalty. The record of
contraventions is made public in an Annual Report of Compliance and Enforcement
Statistics for the Code published by MOF and the public does not distinguish
between regulatory offences and administrative penalties. In addition, a
determination under the Code becomes part of the licensee’s record which may be
taken into account by the District Manager in deciding whether to issue a cutting
permit to an applicant under section 2 of the Performance Based Harvesting
Regulation, B.C. Reqg. 175/95.

The other parties refer to the Supreme Court of Canada decision in R. v. Wholesale
Travel Group Inc. (1991), 67 C.C.C. (3d) 193 (S.C.C.) which discusses the issue of
stigma. In that case, the Appellant was arguing that the stigma attached to a
conviction of false/misleading advertising is akin to the stigma of dishonesty which
attaches to a conviction of theft and that, therefore, the offence of false/misleading
advertising requires an element of subjective mens rea in order to comply with the
principles of fundamental justice. The Supreme Court rejected that argument and
stated:

In my view, while a conviction for false/misleading advertising carries some
stigma, in the sense that it is not morally neutral behaviour, it cannot be said
that the stigma associated with this offence is analogous to the stigma of
dishonesty which attaches to a conviction of theft. A conviction for false/
misleading advertising will rest on a variety of facts, many of which will not
reveal any dishonesty but, rather, carelessness and the conviction of same does
not brand the accused as being dishonest. In my opinion, the same cannot be
said for a conviction for theft. (p.212)

While this case dealt with the issue of whether a due diligence defence was
inconsistent with the Charter, the Court clearly distinguished between the type of
stigma associated with a regulatory offence and a Criminal Code offence. The
Commission agrees that while some stigma will attach to the imposition of an
administrative penalty, it is different than that of a regulatory offence or a Criminal
Code offence where the potential for imprisonment exists. Further, the discretion
given to the District Manager to refuse to issue a cutting permit under the
Performance Based Harvesting Regulation, based on the licensee’s record, is a
mechanism to further ensure compliance with the Code. This is discretionary; the
licencees record may be just one factor taken into account by the District Manager
before he decides whether a cutting permit will be issued.

The Appellant also argued that it would be illogical to have a contravention that
could lead to both a prosecution and an administrative penalty and be able to raise
the defence of due diligence to the former and not the latter. In support of this
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proposition, MB refers to the decision of the British Columbia Court of Appeal in
Twilight Zone Cabaret v. British Columbia (General Manager (Liquor Control and
Licensing Branch)) (1995), 5 B.C.L.R. (3d) 280 where it asserts that a specific
statutory defence to an offence section was found to also be available with respect
to an administrative action under the same Act.

The Forest Practices Board argued that the Twilight Zone case did not stand for the
proposition claimed by MB and that the Court of Appeal specifically limited their
findings to the “particular provisions of section 35 and section 37 of the Liquor
Control and Licensing Act” ( p.284). That Act allowed the General Manager to take
administrative action to cancel or restrict liquor licences for “failure to comply” with
the Act. It had been alleged that the Twilight Zone cabaret had failed to comply
with section 35 (supplying liquor to minors). The Court held that an administrative
action could not be taken unless there was a breach of section 35, read in its
entirety, which included a statutory defence of properly examining and acting on
the authenticity of the alleged minor’s identification.

The Commission finds that the Twilight Zone case does not stand for the general
proposition that the defence of due diligence can be read into a statute as being
applicable to administrative proceedings. In fact, the Court of Appeal goes out of its
way to state that it was not necessary to deal with that general question in the
case:

I would like to add that we were referred by counsel for the General Manager to
R. v. Wholesale Travel Group Inc. (1991), 84 D.L.R. (4th) 161 ( S.C.C.), and to
Gordon Capital Corp. v. Ontario (Securities Commission) (1991), 1 Admin. L.R.
(2d) 199 (Ont. Div. Ct.). Both of these cases discuss whether what would in
criminal proceedings be called the defence of due diligence is applicable in
administrative proceedings. It is not necessary to consider that general question
in this case because this cases turns on the particular provisions of s. 35 and s.
37 of the Liquor Control and Licensing Act which prevent it from being a failure
to comply with the requirements of the Act if the specific excuse terms of the
sections themselves are made out. [emphasis added] (p.284)

Both MOF and the Forest Practices Board submit that the administrative remedy
regime in the Code is more akin to that considered by the Ontario Court of Justice
(General Division) in Gordon Capital Corp. v. Ontario (Securities Commission)
(1991), 1 Admin L.R. (2d) 199. In that case, Gordon Capital faced the possibility of
both a prosecution or an administrative penalty in relation to a breach of the
Securities Commission take-over bid rules as well as those respecting insider
trading. The Securities Commission had found that the breaches were inadvertent
yet suspended Gordon from engaging in principal trading for a period of 10 days
pursuant to subsection 26(1) of the Ontario Securities Act. The Court noted that:

Of course if Gordon had been charged with breaches of the Act under s. 118, the
defence of due diligence would have been available to it. Such charges result in
criminal or quasi-criminal proceedings with penal consequences; a conviction
under s. 118 can lead to a fine or imprisonment or to both.
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The decisions in the last- mentioned cases support the proposition that the
classification of criminal and quasi- criminal offences into categories of “absolute
liability,” “strict liability” and full “mens rea” as defined in R. v. Sault Ste. Marie
is irrelevant to proceedings under subs. 26(1). The fact that Gordon may have
acted without malevolent motive and inadvertently is not determinative of the
right of the OSC to exercise its regulatory and discretionary powers to impose a
sanction upon Gordon. [emphasis added] (p.210)

The Commission finds a number of similarities between the Gordon Capital situation
and the case before us. Both statutes provide that breaches of the same section of
the Act could lead to both a prosecution and an administrative penalty. Both cases
involve the conduct of licencees and, while some stigma would attach to the
administrative measures taken in both cases (suspension in the Gordon Capital case
and administrative penalties in the present case), these were not “criminal or quasi-
criminal proceedings with penal consequences.” While MB argued that there would
be a logical inconsistency if an individual or company, when faced with an
administrative monetary penalty could not raise a due diligence defence that the
same individual or company would be entitled to raise if charged with an offence for
the same contravention, this is exactly what happened in Gordon Capital. The
Commission finds that it is perfectly acceptable to have different standards of proof
and different defences available for the commission of an offence and an
administrative sanction arising out of the same set of facts or actions.

The Court in Gordon Capital did discuss the Supreme Court of Canada’s decision in
R. v. Wigglesworth referred to above, which dealt with the applicability of section 11
of the Charter. In Wigglesworth the Court held:

In my view, if a particular matter is of a public nature, intended to promote
public order and welfare within a public sphere of activity, then that matter is
the kind of matter which falls within s. 11. It falls within the section because of
the kind of matter it is. This is to be distinguished from private, domestic or
disciplinary matters which are regulatory, protective or corrective and which are
primarily intended to maintain discipline, professional integrity and professional
standards or to regulate conduct within a limited private sphere of activity....
There is also a fundamental distinction between proceedings undertaken to
promote public order and welfare within a public sphere of activity and
proceedings undertaken to determine fitness to obtain or maintain a licence.
Where disqualifications are imposed as part of a scheme for regulating an
activity in order to protect the public, disqualifications proceedings are not the
sort of “offence” proceedings to which s. 11 is applicable. Proceedings of an
administrative nature instituted for the protection of the public in accordance
with the policy of a statute are also not the sort of “offence” proceedings to
which s. 11 is applicable. But all prosecutions for criminal offences under
provincial legislation are automatically subject to s. 11. They are the very kind
of offences to which s. 11 was intended to apply.

In Gordon Capital the Court looked at the distinction discussed in Wigglesworth and
found that:
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The general legislative purpose of the Act and the OSC’s role thereunder is to
preserve the integrity of the capital markets of Ontario and protect the investing
public. In this context, the proceedings against Gordon and the Bond under
subs. 26(1) of the Act are properly characterized as regulatory, protective or
corrective. The primary purpose of the proceedings is to maintain standards of
behaviour and regulate the conduct of those who are licensed to carry on
business in the securities industry. The proceedings are not criminal or quasi-
criminal in their design or punitive in their object. (p. 208)

MB contends that the cutting of timber on Crown land is a public sphere of activity
and that the defence of due diligence should be found to apply in this case. The
other parties and Intervenor argue that the administrative remedies division of the
Code are similar to the stated purpose of the administrative proceedings under the
Ontario Securities Act referred to in Gordon Capital as its “primary purpose... is to
maintain standards of behaviour and regulate the conduct of those who are licensed
to carry on business in the... industry.” They argue that administrative penalties
focus on protecting the property interest of the Crown in land and resources and
that corporations or individuals are voluntarily participating, for profit, in licenced
activities which are being regulated under the Code.

The Commission has dealt with this issue in Tolko Forest Products v. Ministry of
Forests (Forest Appeals Commission) Appeal No. 95/02, November 12, 1996
(unreported) and found that a determination made by the district manager is not an
offence under the Offence Act and that it is within the realm of activity described in
Wigglesworth which is “to regulate conduct within a limited private sphere of
activity.”

Administrative determinations are made to ensure licensees respect the
provisions of the Forest Practices Code and incorporate them into their forest
activities. It is clear that the $2000 fine assessed by the district manager in this
case is not “imposed for the purpose of redressing the wrong done to society at
large,” but is rather a regulatory tool to encourage compliance with the Forest
Practices Code. (p. 6)

In addition, penalties under section 119 are primarily designed to compensate the
Crown for damage that has been done to Crown timber by unauthorized timber
harvesting, as well as to prevent such behaviour. The Commission finds that the
primary purpose of this section is preventative, remedial and compensatory. The
imposition of penalties under sections 117 and 119 are discretionary.

MB has argued that, finding that there is a defence of due diligence to these
sections would not negatively affect the effectiveness of the Code as it is not easy
to establish such a defence. To successfully rely on the defence of due diligence, an
accused individual or company must establish, on a balance of probabilities, that he
or she took all reasonable steps in the circumstances to prevent or minimize the
risk of the occurrence of the prohibited act. MB cites a number of cases since Sault
Ste. Marie where the courts have identified a number of factors which provide
guidance in assessing whether a due diligence defence to a regulatory offence has
been made out. The factors cited by MB include: preventative systems; industry
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standards of care; the efforts the accused has undertaken to address the problem;
the nature and gravity of the adverse effect; the alternative solutions available; and
the period of the alleged offence and the promptness of the response.

While MB argued that the exercise of assessing due diligence should be undertaken
to determine if there has been a contravention, MOF and the Forest Practices Board
have argued that the effectiveness of the Code would be undermined if a defence of
due diligence is allowed in the case of administrative penalties. They argue that it
would be problematic for senior officials to undertake this kind of analysis in
reaching a decision as to whether there has been a contravention and that it will
result in “a trial within a trial” to determine if the defence of due diligence has been
established. If an overly legalistic or complex approach is taken, this could reduce
the ability of government to undertake appropriate enforcement to protect its own
resources in a prompt and efficient manner.

The Commission notes that, pursuant to section 117(4)(b), the senior official may
consider a number of factors before levying a penalty under section 117(1) or
section 119. These include whether the contravention was deliberate and the
person’s cooperativeness and efforts to correct the contravention. There are no
minimum penalties under the Code and there is considerable discretion as to the
quantum of penalty based on the factors set out in section 117(4)(b). The
Commission finds that section 117(4)(b) provides for some due diligence-like
factors in assessing the quantum of the penalty. These factors do not appear in the
Offences section of the Code, where the due diligence defence is found. The
Commission finds while the person’s behaviour may become relevant in regard to
the guantum of an administrative penalty imposed, these factors do not apply in
addressing the question of whether a contravention has occurred in the first place
and whether any penalty should be assessed. This can again be contrasted to the
Offences section of the Code, where due diligence is a defence to a finding of a
violation of the Code.

L.S. Fairborn in Administratively-Imposed Civil Monetary Penalties: Features,
Opportunities and Constraints, prepared for the Canadian Bar Association’s
Continuing Legal Education Committee, Administrative Law Section, and the
General Practitioner’s Conference on “Emerging Issues in Administrative Law” (May
15, 1992), noted that one of the major reasons why the administrative penalty is
amongst the most effective instruments available to regulators is because it enables
them to give operational effect to the fundamental principles of deterrence; namely,
effective sanctions, certainty of outcome, and a swift and sure response to detected
violators. He talks about the limitations of prosecutions for regulatory offences and
the due diligence defence and comments that any regulatory enforcement
proceeding which has a mini-negligence trial in it is only practical when the stakes
are very high.

The Commission finds that the purpose of the Administrative Remedies Division of
the Code is to achieve those goals, i.e., effective sanctions, certainty of outcome
and swift, sure responses to those found to contravene provisions of the Code. The
penalties are not “penal” in nature, the process is completely different from that in
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the Offences Division and the Appellant is not facing “exposure to the criminal
process” and the “opprobrium of conviction” discussed in Sault Ste. Marie.

The Commission has based its decision in this case primarily on the interpretation of
the Code and the fact that there are two possible routes for dealing with
contraventions, one of which specifically refers to a defence of due diligence and
one which does not. The Commission finds that in its desire to create an efficient,
effective system for dealing with contraventions and to meet the goal of sustainable
use of forests in British Columbia, the Legislature has provided for two very
different routes in pursuing contraventions under the Code. One route allows for
the defence of due diligence and one does not. To import a due diligence defence
into the administrative penalties sections of the Code would defeat the legislative
intent to have a simple, effective approach to compliance and enforcement to deal
with contraventions of a nature that would not normally be brought to the criminal
courts.

DECISION

The Commission finds that the defence of due diligence is not available to excuse an
individual or company from liability for a penalty determination under section 117 or
section 119 of Part 3, Division 6 of the Code for a contravention of section 96(1) of
the Code.

Toby Vigod, Chair
Forest Appeals Commission

February 19, 1997
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